Response to Comments

Comment Letter T1

" STATE OF GALFORNA e FduuwdG.Arown.k. Govemor
NATIVE AMERICAN HERITAGE COMMISSION =
_ Environmental and Cultural Department

1550 Harbor Bivd., Sults 100 \ i
Woat Sacramento, CA 95691 !
Phone (916) 373-3710

— EGEIVE
Bill Martin/ Kristin Blackson JuL 21
City of Escondido
201 Nom Exoscuey PLANNING DIVISION

sent via e-mail: kblackson@escondido.org

Rl SCHP 2017011060, The Vilages - Escondkdo Counry Cub; ENV16.0010; SU 16.0009 Poject, Gty of Escondido; San
iego County, Cal

Dear Mr. Martin/ Ms. Blackson:

The Native American Heritage Commission (NAHC) has reviewed the Draft Environmental Impact Report prepared for the
project referenced above. The review included the Summary and Project Description, the Summary of Significant Effects, the
Significant Environmental Effects of the Proposed Project, section 2.3 Cultural Resources and Appendix 2.3-1, Cultural
Resources Report prepared by Dudek and Brian F. Smith & Associates, Inc. for the City of Escondido. We have the following
concemns:

1. While there s reference to government-to-government consultation by the lead agency with one Native American tribe
traditionally and culturally affiliated to the project area after being contacted by the consultant, there is no
documentation of consultation by the lead agency as specified in AB-52. Contact by consultants during the
Cuhural Resources Assessments is not formal consultation.

~

. Mitigation Measure CR-1 (5) does not allow for the Tribal Monitor to stop work if resources are found.

»

. Mitigation Measure CR-1 (7) does not take Tribal concerns with disposition of “cultural material” into consideration, and
allows only for curation. Mitigation language for archaeological resources is not always appropriate for or similar
1o measures specifically for handling Tribal Cultural Resources.

»

Although there is discussion of Tribal Cultural Resources, thers a0 0 mitigation measures specilcaly adtressing
them separately from Archaeology. Mitigation language resources is

for or similar o measures specifically for handling Tribal Cultural Resources. For s.mpue mil ganon measures,
please refr 1o the Cablomia Natral Resources Agency (2016)“Fina Textor tbal cuture esouroes updas 1o
Appendix G: Environmental Checklist Form,” lean-final-AB-52-App-G-text-
Submitted pdf

The California Environmental Quality Act (CEQA)", specifically Public Resources Code section 21084.1, states that a project
that may cause a substantial adverse change in the significance of  historical resource is a project that may have a signifcant
effoct on the environment.* If there is substantial evidence, n figh of the whole record before a lead agency, that a project may
have a significant effect on the environment, an environmental impact report (EIR) shall be prepared.” In order to determine
whether a project will cause a substantial adverse change in the significance of a historical resource, a lead agency will need to
determine whether there are historical resources with the area of project effect (APE).

CEQA was amended in 2014 by Assembly Bl 52. (AB 52).* AB 62 applies to any project for which a notice of preparation
or a notice of negative declaration or mitigated negative deciaration Is flled on or aftor July 1, 2015. AB 52 created a
sooavaln category for “tribal cultural resources™, that now includes “a project with an effect that may cause a substantial mrse
change in the significance of a tribal culural resource is a project that may have a significant effect on the environment.* Public
agencies shall, when feasible, avold damaging effects to any tribal cultural resource.” Your project may also be subject to
Senate BIll 18 (SB 18) (Burton, Chapter 905, Statutes of 2004), Govemment Code 65352.3, if it also involves the adoption of or
amendment to a general plan or a specific plan, o the designation or proposed designation of open space. Both SB 18 and

g
o oo, 14§ 150843 1 CEOM Outiis Sckun 150843 1)
Cal. Code Fiegs., Subd.(a)(1); CEA Guidelies § 15084 (a)(1)
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Response to Comment Letter T1

Native American Heritage Commission
July 17, 2017

The City of Escondido (City) acknowledges the
comment as an introduction to comments that follow.
This comment is included in the Final Environmental
Impact Report (Final EIR) for review and
consideration by the decision makers prior to a final
decision on the Project. No further response in
required because the comment does not raise an
environmental issue.

The City conducted formal consultation only with
those Native American entities that replied to the
letters Brian F. Smith and Associates submitted to
local listed Native American representatives. The City
used the replies, or lack thereof, to respond to the
following interested and responsive Native American
groups: the San Luis Rey Band of Mission Indians and
the San Pasqual Band of Mission Indians.
Consultation with the San Luis Rey Band of Mission
Indians took place at the City on June 15 and August
9, 2017. Subsequently, consultation with the San
Pasqual Band of Mission Indians took place at the
City on August 16, 2017.

Mitigation Measure M-CR-1 will be revised to state
that either the archaeologist or Native American
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representative may temporarily stop grading in the
event of a discovery. These clarifications to the EIR
are presented in strikeeut/underline format; refer to
Section 2.6.5 of the EIR. The changes do not raise

e T T e s e important new issues about significant effects on the
Preservation Act of 1966° may aiso apply.

Corat your gt el o complarc i AB 54 5815wl ot it s s el environment. Such changes are insignificant as the
R e e e L term is used in Section 15088.5(b) of the California
ST o o141 AT AmCamuiaton. oA i, ke ol G U Environmental Quality Act (CEQA) Guidelines.

Thg NAHC recommends lead agencies consult with all California Native Amencqn tribes that are ymhmully n_nd culturally T1-6

affiliated with the geographic area of your proposed project as early as possible in order to avoid inadvertent discoveries of

Native American human remains and best protect tribal cultural resources. Cont. . - . .
Y R — o T1-4 The City does not have an explicit policy regarding the
Pss ot m d gufionn gosr ol R 308 o g o curation or repatriation of cultural materials recovered
Sincerely,

SV as part of a CEQA-related mitigation process.
@T«»mm Therefore, Mitigation Measure M-CR-1(7) will be
i revised to state the following: “In the event of the

- g

discovery of human remains determined to be Native
American, any artifacts associated with the burial will
be repatriated with the human remains at the request of
the most likely descendent. All other artifacts that may
be encountered during grading and collected by the
archaeologist will be curated at an approved facility
unless the Native American representatives request that
i vsG s 0GR s the artifacts be repatriated to the tribal representative.”
These clarifications to the EIR are presented in
strikeout/underline format; refer to Section 2.6.5 of the
EIR. The changes do not raise important new issues
about significant effects on the environment. Such
changes are insignificant as the term is used in Section
15088.5(b) of the CEQA Guidelines.
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inent o1

Under AB 52:
AB 52 has added to CEQA the additional requirements listed below, along with many other requirements:
Within fourteen (14) days of determining that an appiication for a project is complete or of a decision by a public agency to
undertake a project, a lead agency shall provide formal notification to a designated contact of, or tribal representative of,
traditionally and cutturally affiliated California Native American tribes that have requested
Alead agency shall begin the consultation process within 30 days of receiving a request for consultation from a Califomia
Native American tribe that is traditionally and culturally affiliated with the geographic area of the proposed project.” and prior to
the release of a negative declaration, mitigated negative declaration or environmental Impact report. For purposes of AB
52, *consuttation shall have the same meaning as provided in Gov. Code § 65352.4 (SB 18)."
The following topics of consultation, i a tribe requests to discuss them, are mandatory topics of consultation:
& Altematives to the project.
b, Recommended mitigation measures.
c. Significant effects.'”
1. The following topics are discretionary topics of consuttation:
a. Type of environmental review necessary.
b.  Significance of the tribal cultural resources.
c. Significance of the project's impacts on tribal cultural resources.
I necessary, project measures for or mitigation that the tribe may recommend 1o the
lead agency.
With some exceptions, any information, including but not limited to, the location, description, and use of tribal cultural resources
submitted by a California Native American tribe during the environmental review process shall not be included in the
document or otherwise di by the lead agency or any other public agency to the public,
consistent with Government Code sections 6254 (r) and 6254.10. Any information submitted by a California Native
American tribe during the consuttation or envi ironmental review process shall be publlshed in a confidential appendix to the
environmental document unless the tribe that provided the information consents, in writing, to the disclosure of some o all of the
Information to the public. "
If a project may have a significant impact on a tribal cultural resource, the lead agency's environmental document shall
discuss both of the following:
a. Whether the proposed project has a significant impact on an identified tribal cultural resource
b. Whether feasible altematives or mitigation measures, including those measures that may be agreed to pursuant to
Public Resources Code section 21082.3, subdivision (a), avoid or substantially lessen the impact on the identified
tribal cultural resource. ™
Consultation with a tribe shall be considered concluded when either of the following occurs:
. The parties agree to measures to mitigate or avoid a significant effect, i a significant effect exists, on a tribal
cuttural resource; or
b. A party, acting in good faith and after reasonable effort, concludes that mutual agreement cannot be reached.'®
Any mitigation measures agreed upon in the consultation conducted pursuant to Public Resources Code section 21080.3.2
shall be recommended for Inclusion In the environmental document and in an adopted mitigation monitoring and
reporting program, if determined to avoid or Jeseen the impact pursuant to Public Resources Code section 21082.3,
subdivision (b), paragraph 2, and shall be fully enforceable.
It mitigation measures recommended by the staft of the lead agency as a resut of the consulation process are not included in
the environmental document o if there are no agreed upon mitigation measures at the conclusion of consultation, or if
consultation does not occur, and if substantial evidence demonstrates that a project wil cause a significant effect to a tribal
culural resource, the lead agency shall consider feasible mitigation pursuant to Public Resources Code section 21084.3
©).7
An environmental impact report may not be certified, nor may a mitigated negative declaration or a negative declaration be
adopted unless one of the following occurs:
. The consultation process between the tribes and the lead agency has occurred as provided in Public Resources
Code sections 21080.3.1 and 21080.3.2 and concluded pursuant to Public Resources Code section 21080.3.2.
b. The tribe that requested consultation failed to provide comments to the lead agency or otherwise failed to engage
in the consultation process.

* Pub. Resouroes Code § 21 0801, b o et )
10

 Pub, Rosources Code § 21082.3 (0)

T1-7

T1-5

T1-6

T1-7

Local Native American tribes have not identified any
tribal cultural resources within the Project site. Should
a discovery be made during grading that is interpreted
by Native American representatives as a tribal cultural
resource, the City will require the applicant to consider
any measures beyond those stipulated by the
consulting archaeologist to mitigate impacts to any
significant resources identified by the tribal
representatives as a tribal cultural resource.

The City notes that the comment provides factual
background information and does not raise an
environmental issue within the meaning of CEQA. No
further response is required because the comment does
not raise an environmental issue. The City will include
the comment as part of the Final EIR for review and
consideration by the decision makers prior to a final
decision on the Project.

The City notes that the comment provides factual
background information related to Assembly Bill 52,
Senate Bill 18, and general Native American Heritage
Commission recommendations and does not raise an
environmental issue within the meaning of CEQA.
Therefore, no further response is required. However, it
should be noted that, through tribal consultation
between the City and the San Luis Rey Band of
Mission Indians under Assembly Bill 52, the applicant
has agreed to excavate the prehistoric milling features
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¢©. The lead agency provided mmwwobclwmemhmﬂhmm?ub‘mﬁumumCodl:eﬂhn
21080.3.1 (d) and the tribe failed to roquwt consultation within 30 days.
This process should be documented in the Tribal Cultural

of your

Under SB 18:
Government Code § 65352.3 (a) (1) requires consultation with Native Americans on general plan proposals for the purposes of
“preserving or mitigating impacts to places, features, and objects described § 5097.9 and § 5091.993 of the Public Resources

Code that are located within the city or county's jurisdiction. Government Code § 65560 (a), (b), and (c) provides for
consultation with Native American tribes on the open-space element of a county or city general plan for the purposes of
protecting places, features, and objects described in Sections 5097.9 and 5097.993 of the Public Resources Code.

*  SB 18 applies to local governments and requires them to contact, provide notice to, refer plans to, and consult with tribes
prior to the adoption or amendment of a general plan or a specific plan, or the designation of open space. Local
gomnmm should consutt the Governor's Office of Planning and Research’s “Tribal Consultation Guidelines,” which can

at: hitps:/Www.0pr.ca. )_14_05_Updated_Guidelines_922 pdf

. Tm:nlc«mm-non If a local government considers a proposal o adopt or amend a general plan or a specific plan, or to
designate open space it is required to contact the appropriate tribes identified by the NAHC by requesting a *Tribal
Consultation List." If a tribe, once contacted, must consult with the tribe on the
plan proposal. A tribe has 90 days from the date of recelpt of notification to request consultation uniess a shorter
timeframe has been agreed to by the tribe.”

*  There Is no Statutory Time Limit on Tribal Consultation under the law.

* Confidentiaity: Consistent with the guidelines developed and adopted by the Office of Planning and Research,” the city or
county shall protect the of the i specific identity, location, character, and use of
places, features and objects described in Public Resources Code sections 5097.9 and 5097.993 that are within the city’s or
county’s Jurisdiction.”"

* Conclusion Tribal Consultation: Consulation shouu be concluded at the point in which:

o The parties to the concening the measures for
or mitigation; or

o Elther the local govemment or the trbe, acting in good faith and after reasonable effort, concludes that mutual
agreement cannot be reached concerning the appropriate measures of preservation or mitigation.”

NAHC for Cultural

« Contact the NAHC for:

o ASacred Lands File search. Remember that tribes do not always record their sacred sites in the Sacred Lands

File, nor are they required to do so. A Sacred Lands File search is not a substitute for consultation with tribes that
are traditionally and culturally affiliated with the geographic area of the project’s APE.

o A Native American Tribal Contact List of appropriate tribes for consultation concerning the project site and to assist

in planning for avoidance, preservation in place, or, failing both, mitigation measures.
* The request form can be found at nittp://nahc.ca. gov/resources/forms/.
* Contact the appropriate regional California Historical Research Information System (CHRIS) Center
(http://ohp.parks.ca.gov/?page_id=1068) for an archaeological records search. The records search wil determine:

o If part or the entire APE has been previously surveyed for cultural resources.

o It any known cultural resources have been already been recorded on or adjacent to the APE.

o Ithe probability is low, moderate, or high that cultural resources are located in the APE.

o Ifasurvey is required to determine whether previously unrecorded cultural resources are present.

*  Hanarchaeological inventory survey is required, the final stage is the preparation of a professional report detafling the
findings and recommendations of the records search and field survey.

o The final report containing site forms, site significance, and mitigation measures should be submitted immediately
to the planning department. Al information regarding site locations, Native American human remains, and
‘associated funerary objects should be in a separate confidential addendum and not be made available for public
disclosure.

‘The final written report should be submitted within 3 months after work has been completed to the appropriate
regional CHRIS center.

°

 Pub. Resources Codo § 210623 (9)
"Kiov coa-u&szs(n)m)

":so« coao § 653523 (b).
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Exmmn&nmmnluvn Avold or Minimize to Tribal

o

o

Avomnce and preservation of the resources in place, including, but not limited to:
lanning and construction to avoid the resources and protect the cultural and natural context.
. Phnnl\g greenspace, parks, or other open space, to incorporate the resources with culturally appropriate
protection and management criteria.
Treating the resource with y, taking intc the tribal cultural values and meaning
of the resource, including, but not limited o, the louumnq
*  Protecting the cultural character and integrity of the resource.
*  Protecting the traditional use of the resource.
= Protecting the confidentiality of the resource.
Permanent conservation easements or other interests in real property, with culturally appropriate management
criteria for the purposes of preserving o utilizing the resources or
Please note that a federally recognized California Native American tribe or a non-federally recognized California
Native American tribe that is on the contact list maintained by the NAHC to protect a California prehistoric,
archaeological, cutural, spirtual,or ceremonlal place may acquire and hold conservation easements if the
conservation easement is voluntarily conveyed.
Please note that it is the policy of the state that Native American remains and associated grave artifacts shall be
ted.

The lack of surface svidoneu of archaeological resources (including tribal cultural resources) does not preclude their subsurface

existence.
o

ered archs oo wons of momited
archasological senativiy, a cortod mmeobgw and a cuturaly aarec Nt American with knowledge of
cu:ur-l resources shoud monior il ground-dls:\mng activities.

Americans.
ative mains. Heath and Salety Code
.5, Public Rosources Godo secton 5097.98, and Gal. Code Regs. t. 14, secion 150645,
subdivisions (d) and (e) (CEQA Guidelines section 15064.5, subds. (d) and (e)) address the processes o be
followed in the event of an inadvertent discovery of any Native American human remains and associated grave
goods in a location other than a dedicated cemetery.

(u« ool SRS 1)

Cods § 5007.99°

991)
n-cu Coda Regs. t. 14, saction 15064 5(1) (CEQA Guidolines saction 15064.5().
5
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